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. INTRODUCTION

The Task Force on the Unauthorized Practice of Law was
established “to explore fully [ ] the UPL issue as it relates to the
ADR practitioner, mediation, arbitration, and other pertinent hybrid
ADR processes.” Because the Task Force understands the “UPL
issue" as having surfaced thus far only with respect to the practice of
mediators, its focus has been on UPL in the context of mediation.
Anticipating that in the future it will address UPL and other ADR
processes, the Task Force in its present efforts has considered and
sought to avoid any potential, negative impacts of its present
recommendations on other ADR processes.

The Task Force acknowledges, at the outset, the complexity
of the present subject. It is possible to view the “UPL issue” as a
touchstone of the current ADR landscape. A discussion among
mediation practitioners, participants, consumers and/or cbservers
cannot be contained within the limits of the discrete topic. The
discourse automatically expands to encompass the multiple core
issues facing the field, including: quality-control (licensing,
certification, qualifications, credentialing, mediator accountability);
access (for parties and would-be practitioners); institutionalization
(increased use of ADR in court-related situations, practice of
mediation by lawyers; more generally, the question of what
happens when a flexible process is placed in a structured context);
professionalization; and, of course, the debate concerning the
existence and nature of different forms of mediation practice. The
Task Force was convened more than two years ago, and has
struggled intensely with these several issues from the beginning. -

The Task Force affirms that mediation is a distinct practice,
and has its own body of knowledge, foundational principles, values
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and standards of practice. Mediators draw on the knowledge and
practices of other disciplines, and some mediators are licensed or
certified practitioners of other professions, such as law, clinical

psychology, financial planning, accounting, urban planning, and so
“on (each a “source profession”). Nonetheless, when engaged in
mediation, mediators do not operate as practitioners of other
professions. On this basis, the Task Force believes that ACR’s
position should be that, in their capacity as mediators, its members
should not engage in the practice of law, whether or not they are
lawyers. Nor should its members, when mediating, act in the
capacity of a practitioner of any other profession." The experience,
knowledge, indeed expertise, each mediator brings to her or his
practice of mediation from any source profession must not be
dismissed or undervalued, but its role must be seen in the context
of the way in which it contributes to and enhances the individual’s
practice of mediation, as such practice is understood from the
perspective of standards of proper mediation practice.

The Task Force reached consensus on the greater portion of
this report; however, there remain a limited number of areas where
consensus was not reached. In an effort to further the discussion on
this critical topic, the ACR Board of Directors requested that the
report be circulated for comment with the areas where consensus
was not reached clearly delineated.

The Task Force believes that there is an important distinction
between improper mediation practice and the unauthorized
practice of law. The Task Force notes that there are activities, when

' This is not to say that mediators should not be held simultaneously to
the standards of a source profession, if applicable. It is, however, within the
purview of a particular source profession, not ACR, to comment on the
subject.
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conducted by mediators, that have the potential to be understood
or perceived to be the practice of another profession, e.g., law,
counseling, social work, and that there are some practices often
regarded by consumers as mediation that do not constitute proper
mediation practice, although they may be appropriately conducted
as part of one or more different ADR processes such as case
evaluation, binding arbitration or non-binding arbitration.?

The Task Force is aware of only a handful of UPL charges that
have been brought against mediators to date.> While such charges
allege the unauthorized practice of law by mediators, the Task
Force chose to focus on the subject of mediation-practice. An
important aspect of such an approach is the delineation of proper

2 See § V.E. below.

? (1) Werle v. Rhode Island Bar Assoc., 755 F.2d 195 (1% Cir. 1985). (2)
Commonwealth of Virginia v. Steinberg, Va. Cir. Ct., Henrico Co., Case No.
CL-96-504 (1996); and (3) in 2001, in unpublished opinions, the Connecticut
Bar Association Statewide Grievance Committee dismissed three complaints
of UPL which had been brought by Superior Court judges against non-lawyer
divorce mediators involved in drafting settlement documents filed in court. In
a recent survey, the ABA reports that a mediator also has been charged with
UPL in Utah. ABA Section of Dispute Resolution, State and Local Bar
Alternative Dispute Resolution Survey, 2001 Edition at 11.

Although there are no reported decisions or written records, the Task
Force also received anecdotal information concerning UPL charges brought
against non-lawyer mediators in North Carolina, Texas, Missouri, California
and Virginia.

Finally, the section on UPL in Nancy Rogers” and Craig McEwen’s
treatise, Mediation: Law, Policy & Practice, states that a 1988 national survey
of bar counse! indicated seven complaints regarding nonlawyer-mediators
processed informally, with none resulting in formal charges. See § 10.05, text
accompanying n. 5.
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